(Slip Opinion)

NOTI CE: This opinion is subject to formal revision before
publication. Readers are requested to notify the Environnental
Appeal s Board, U.S. Environmental Protection Agency, Washi ngton,
D.C. 20460, of any typographical or other formal errors, in order
that corrections may be nade before publication.

BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In the Matter of:
PSD Appeal No. 92-2
Multitrade Limted Partnership

—

(Decided April 29, 1992)

ORDER DENYI NG REVI EW

Bef ore Environnental Appeals Judges Ronald L. MCallum Edward E. Reich, and
Tinmothy J. Dowling (Acting).

MULTI TRADE LI M TED PARTNERSHI P
PSD Appeal No. 92-2
ORDER DENYI NG REVI EW

Deci ded April 29, 1992

Syl | abus

In separate petitions for review, two citizens, Margaret P. West and
Dal e Phillips, have chall enged the decision of the Virginia Departnent of
Air Pollution Control (VDAPC) to issue an anended prevention of significant
deterioration (PSD) permt to Miultitrade Limted Partnership, for
construction and operation of a small wood-fired power generation plant.
VDAPC recently amended the pernmit to delete coal as a fuel option and to
include a restriction preventing the facility fromoperating until certain
specific offsets are obtained and nade enforceable. Both Ms. West's
petition and M. Phillips' petition challenge the amended pernit because it
does not contain a provision that was in the original version. The onmtted
provi sion required recordkeepi ng of wood shipnments to the facility. M.

Phillips' petition also raises the issue of whether the shut down of another
conpany's boilers, which will provide offsets for Miltitrade's em ssions,
will be federally enforceable.

Held: Ms. West's petition for review is denied because it fails to
identify any factual or legal errors or any policy consideration or
exerci ses of discretion that warrant review M. Phillips' petitionis
deni ed because it was not filed in a tinely fashion and because it fails to
identify any factual or legal errors or any policy considerations or



exerci ses of discretion that warrant revi ew.

Bef ore Environnental Appeals Judges Ronald L. MCallum Edward E.
Rei ch, and Tinmothy J. Dowl ing (Acting).

Qpi ni on by Judge MCal | um

In separate petitions for review, two citizens, Margaret P. West and
Dal e Phillips, have chall enged the decision of the Virginia Departnent of
Air Pollution Control (VDAPC) to issue an anended prevention of significant
deterioration (PSD) permt to Miultitrade Limted Partnership, for
construction and operation of a small wood-fired power co-generation plant
in the northern part of Pittsylvania County, Virginia. As requested by the
Envi ronnent al Appeal s Board, VDAPC has filed a response to the petitions.
For the reasons set forth below (foll ow ng page) the petitions for review
are deni ed.
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Under the rules governing this proceeding, there is no appeal as of
right fromthe permt decision. Odinarily, a petition for review of a PSD
pernmit determination is not granted unless it is based on a clearly
erroneous finding of fact or conclusion of law, or involves an inportant
matter of policy or exercise of discretion that warrants review See 40 CFR
124.19 (a). The preanble to the regulations states that "this power of
revi ew should be only sparingly exercised,"” and that "nobst permt conditions
should be finally determ ned at the Regional [State] level ***." 45 Fed. Reg.
33,412 (May 19, 1980). The burden of denmpbnstrating that the permt
condi tions should be reviewis therefore on the petitioner. |In this case,
the petitioners have not carried that burden.

Background: An earlier version of the permt was issued on April 8,
1991. Nunerous parties appealed the earlier version, and after settl enent
negotiations with several of the parties, Miltitrade agreed to ask VDAPC to
amend the permit significantly by, inter alia, deleting the use of coal as a
permitted fuel. As a result of the settlenent negotiations, some of the
parties withdrew their petitions. Wth respect to the other petitions, the
Admi ni strator dism ssed them wi thout prejudice on January 21, 1992, since
the issues raised in the petitions would |ikely becone noot by reason of
Miultitrade's stated intention to seek substantial changes in the permt.
The Admi nistrator remanded the pernmit to the State for whatever proceedings
it deenmed appropriate in response to Miltitrade's request for permt
changes. Subsequently, in accordance with Miltitrade's request, VDAPC
amended the pernmt to delete coal as a fuel option and to include a
restriction preventing the facility fromoperating until certain specific
of fsets are obtained and made enforceable. The anended version of the
pernmt was issued on February 21, 1992.

West Petition: Margaret West chal l enges the anmended pernit because it
does not contain a provision that was in the original version. The onmtted
provi sion required recordkeepi ng of wood shipnents.[See footnote 1]

Footnote 1. The omitted provision reads as foll ows:

The permittee shall maintain records of all wood shipnents, including
origin of shipnment and a certification that the wood fuel
(continued...)
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VDAPC represents that the provision was | eft out by nmistake and, upon
conpl etion of the appeal, it will add | anguage to the amended pernit that is
al nost identical to the onmtted | anguage. VDAPC al so points out that the
amended permt still contains Specific Conditions 21 and 22, which together

(i) define the type of wood that may be burned at the facility, (ii) require
that wood burned at the facility be analyzed, upon the request of VDAPC, and
(iii) specify that records of the anal yses be kept current for the nost
recent three-year period. Moreover, we note that the omtted permt
provision relates wholly to State-law concerns unrelated to the applicable
federal PSD regulations at 40 CFR 52.21. 1In light of these considerations,
we conclude that Ms. West's petition does not identify any factual or |egal
errors or any policy considerations or exercises of discretion that warrant
review. Her petition is therefore denied.[See footnote 2]



Phillips Petition: VDAPC received a copy of a petition for review from
a citizen nanmed Dale Phillips. VDAPC has included a copy of the Phillips
petition with its response to the West petition and has responded to the
issues raised in the Phillips petition. The petitionis in the formof a
letter addressed to this Agency's Administrator at the Headquarters address
and dated March 20, 1992. Oher than the copy forwarded by VDAPC, however,
there is no indication that the Agency ever received the letter, and the
Agency did not receive VDAPC s copy of the petition until well after the
deadline for filing the petition had passed. Accordingly, M. Phillips's
petition is denied as untinely.

As an alternative holding, we conclude that M. Phillips' petition nust
be denied on the nerits. The petition raises two issues, the first of which
is the sane |Issue raised by Ms. West, discussed above. The second issue
relates to Specific Condition 34 of the revised pernmt, which provides as
fol | ows:

(...continued)
neets the definition of wood as stated in Specific Condition 21 of the
revised permit. These records shall be available on site for
i nspection by Departnent personnel and shall be kept current for the
nost recent three-year period. (Section 120-02-11 of State
Regul ati ons).

Footnote 2. Because curing the omssion will only involve a mnor anmendnent
to the permt to address a matter under State, not federal, law, the permt
may rei ssue without further recourse to the Agency.

4 MULTI TRADE LI M TED PARTNERSHI P

On Septenber 18, 1991, the Aqual on Conpany ("Aqualon") notified

t he Department that Aqual on had pernmanently ceased all air

em ssions of any pollutant regul ated under the federal Clean Air
Act, the Virginia Air Pollution Control Law and the Regul ations
pronul gat ed under those |aws, from four boilers (the "Boilers")

| ocated at the corner of Hercules Road and Wnston Churchill Drive
in Hopewell, Virginia. On Septenber 20, 1991, the Departnent
notified Aqual on Conpany that the shut down of the Boilers was
state enforceable. Miltitrade Limted partnership shall not
commence commerci al operation of the facility described in this
permit until the shut down of the boilers is federally

enf orceabl e, provided however, that such conmercial operation may
commence if the shut down of the Boilers has not becone federally
enforceable within twelve (12) nonths after the date of this
permt.

(Permt, Specific Condition 34, p. 10.)
In his petition, M. Phillips conplains that Specific Condition 34

is very confusing and seens contradictory to nme. The revised
pernmit does not nmeke it clear that the offsets at Aqualon are
required to be made federally enforceable. | request that this
matter be clarified before the permt becones final and the

of fsets be made federally enforceable.

It is inportant to enphasize at the outset that neither the Clean Air
Act nor its inplenmenting regulations requires Specific Condition 34 to be in
pernmit. Specific Condition 34 was placed in the permt at the request of
the permttee pursuant to a settlenent agreenment anmong Miultitrade, the
Department of the Interior, and various environnental groups. Neither EPA

nor VDAPC was a party to the settlenment agreenent. |In addition, no one is
contendi ng that Specific Condition 34 does not inplenment the settlenent
agreenment faithfully: the settlement agreenent, |ike Specific Condition 34,

provi des t hat
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Miul titrade may not commence commercial operation of the facility until the
Aqual on shut-downs are federally enforceable, provided however that within a
year after the permt anmendnent, Miltitrade may conmence commerci al



operations even if the Aqual on shut-downs have not been made federally
enf orceabl e. [ See footnote 3]

As we read the petition, petitioner's principal concern appears to be
that the permit provision does not ensure that the Aqual on shut-downs will
be federally enforceable by the time Miultitrade comences comercia
operation of the facility. Petitioner is apparently disturbed by the
possibility that, after 12 nonths, the permt would allow Miultitrade to
commence conmerci al operation even if the Aqual on shut-downs have not becone
federally enforceable. This is not a matter that can, or should, be
rectified by us, for the plain terns of the settlenent agreenent clearly
contenpl ate that possibility, and Specific Condition 34 nerely mrrors the
settl ement agreenent. Since EPAis not a party to the agreenent, and in the
absence of sone reason for concluding that the permt is unlawful,
petitioner's concern about federal enforceability does not provide any
justification for reviewing the permt provision. For instance, petitioner
has not shown or alleged any basis for believing that Miultitrade's permt
will violate federal law if the Aqual on shut-downs are not a federally
enforceable condition to Miultitrade's permt. (W note for the record that
VDAPC is of the opinion, as expressed in its response to the petition, that
t he Aqual on shut-downs are federally enforceable, e.g., through the State
Impl ementation Plan.) Nor has petitioner given us any other reason to
review this permt provision. Accordingly, we conclude that M.

Footnote 3. The settlement agreenent provides as foll ows:

Mul titrade shall not commence commercial operation of the Facility
until after the Consent Agreement or other nmechani smto prohibit

t he Aqual on enissions fromthe Boilers has become state
enforceabl e and federally enforceable, provided however, that

Miul titrade may commence commerci al operation if the state-

enf orceabl e prohi bition on Aqual on enissions fromthe Boilers has
not become federally enforceable within twelve (12) nonths after
the permt for the Facility has been changed in accordance with
Par agraph 1 of this Agreenent.

(quoted in VDAPC s Response, at 4.)
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Phillips' petition does not identify any factual or |legal errors or any
policy considerations or exercises of discretion that warrant review. His
petition is therefore denied, and the permt is final for purposes of
federal |aw.

So ordered.



